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Questions* 

1. Should the photographs that are "found" 
on the I n t e r n e t and r e d u c e d in size by 
Ditto.com be considered the intellectual 

p roper ty of the p h o t o g r a p h e r and thus 
subject to copyright protection? 

2. Do you agree with the cited cour t opin
ions that reducing the image is sufficient 
for a t ransformat ion such tha t the pho 
tographs do no t deserve copyright p ro
tection? 

3. Is Ditto.corn's indexing of the photographs 
without the permission of the artists who 
made them a violation of the artist's prop
erty rights in the photographs he or she 
takes? 

*Questions supplied by editor. 

CASE 4. Patents and the African AIDS Epidemic 

INTRODUCTION 

Today, more than 38.6 million people are suf
fering from AIDS. In 2005, AIDS killed more 
than 3 mil l ion peop le . One- th i rd of those 
killed lived in sub-Saharan Africa.1 In an at
tempt to garner such much needed economic 
stimulation and improve trade relations with 
the deve loped world, mos t sub-Saharan 
African nations have jo ined the World Trade 
Organization, an offshoot of the Uni ted Na
tions. O n e of the qualifications for member
ship in the W T O , is ratification of the 
Agreemen t on Trade-Related Aspects of In
tel lectual P roper ty Rights (TRIPS) . TRIPS 
requi res m e m b e r nat ions "to make pa ten ts 
available for any inventions, whether products 
or processes, in all fields of technology with
ou t d i sc r imina t ion , subject to the n o r m a l 

tests of novelty, inventiveness and industrial 
applicability."2 

DRUG PATENTS 

O n e major consequence of this a g r e e m e n t 
is tha t these count r ies mus t h o n o r pa ten t s 
covering antiretroviral (ARV) drugs used for 
the t r e a t m e n t of AIDS. Unfor tunate ly , the 
p h a r m a c e u t i c a l c o m p a n i e s who own the 
pa ten t s on these drugs have found it most 
profi table to sell a relatively small n u m b e r 
of their drugs at a large p r e m i u m in the de
veloped world. Consequently, pat ients in de
ve lop ing coun t r i e s a re of ten d e n i e d 
t rea tment because they cannot afford to pur
chase drugs at first world prices a n d the mo
nopoly pro tec t ion g ran ted by these pa tents 
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p rec ludes the p r o d u c t i o n of gener ic alter
nat ives. If such g e n e r i c a l te rna t ives were 
available at a reasonable pr ice , the impac t 
would be e n o r m o u s . In the U n i t e d States, 
ARV drugs have r educed the AIDS mortali ty 
rate by 75 pe rcen t in th ree years.3 

situations. Unde r this declaration, sub-Saha-
ran African nat ions were reassured of their 
ability to issue compulsory licenses for ARV 
drug patents so that generic alternatives could 
be made available.6 

COMPULSORY LICENSING 

In response to pressure from AIDS-afflicted 
na t ions a n d h u m a n r ights g roups , several 
large pharmaceutical companies dramatically 
r e d u c e d pr ices o n p a t e n t e d ARV drugs in 
May 2000. However n o drugs were actually 
sold until October and it was found that even 
these r e d u c e d prices were m u c h m o r e than 
what mos t na t ions could afford. In an at
t empt to make gener ic drugs available, sev
eral countr ies began to issue "compulsory" 
pa ten t licenses. TRIPs permits these licenses 
to be issued wi thout consen t of the p a t e n t 
ho lde r in si tuations of "nat ional crisis". T h e 
Pha rmaceu t i ca l indus t ry r e s p o n d e d by in
tensifying their lobbying efforts in the Uni ted 
States and the E u r o p e a n Union . At the be
hest of the industry, the Un i t ed States m a d e 
several a t tempts to s t rongarm South Africa 
a n d T h a i l a n d in to a g r e e m e n t s tha t would 
cur ta i l c o m p u l s o r y d r u g l icenses . At o n e 
po in t South Africa and Thai land were even 
p laced o n the U.S. t r ade sanct ions "watch 
list."5 

D O H A DECLARATION 

Finally in November of 2001, the W T O re
leased the D o h a declara t ion to r emedy the 
compulsory licensing situation. The Doha de
claration clarifies parts of the TRIPS agree
m e n t to give countr ies m o r e power to issue 
c o m p u l s o r y p a t e n t l icenses in e m e r g e n c y 

FTAA AND TRIPS-PLUS 

However, t he ba t t le be tween in te l l ec tua l 
p roper ty holders and AIDS-afflicted nat ions 
wages on. Lobbyist pressure has caused the 
U n i t e d States to c o n t i n u e to p u r s u e m o r e 
restrictive AIDS p a t e n t l icensing measures 
in m o r e r ecen t ag reemen t s such as the 
U.S.-Jordan Free Trade Agreement and the 
Lat in Amer i can Free Trade A g r e e m e n t of 
the Americas. Meanwhile, Brazil has demon
s t ra ted t h e p romise of gener i c ARV drugs . 
AIDS infection rates have b e e n r e d u c e d to 
1995 levels, and the cost of ARVs have been 
reduced by up to 80 percent over their patented 
equivalents. 
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